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Example 1

Facts. A plan requires preauthorization from the plan's utilization reviewer that a
treatment is medically necessary for all inpatient medical/surqgical benefits and for all
inpatient mental health and substance use disorder benefits. In practice, inpatient
benefits for medical/surgical conditions are routinely approved for seven days, after
which a treatment plan must be submitted by the patient's attending provider and
approved by the plan. On the other hand, for inpatient mental health and substance use
disorder benefits, routine approval is given only for one day, after which a treatment
plan must be submitted by the patient's attending provider and approved by the plan.

Conclusion. In this example, the plan violates the requirements of this section
because it is applying a stricter nonquantitative treatment limitation in practice to
mental health and substance use disorder benefits than is applied to medical/surgical
benefits.

Example 2

Facts. A plan applies concurrent review to inpatient care where there are high
levels of variation in length of stay (as measured by a coefficient of variation exceeding
0.8). In practice, the application of this standard affects 60% of mental health conditions
and substance use disorders, but only 30% of medical/surgical conditions.

Conclusion. In this example, the plan complies with the requirements of this
section because the evidentiary standard used by the plan is applied no more
stringently for mental health and substance use disorder benefits than for
medical/surgical benefits, even though it results in an overall difference in the
application of concurrent review for mental health conditions or substance use disorders
than for medical/surgical conditions.

Example 3

Facts. A plan requires prior approval that a course of treatment is medically
necessary for outpatient, in-network medical/surgical, mental health, and substance use
disorder benefits and uses comparable criteria in determining whether a course of
treatment is medically necessary. For mental health and substance use disorder
treatments that do not have prior approval, no benefits will be paid; for medical/surgical




treatments that do not have prior approval, there will only be a 25% reduction in the
benefits the plan would otherwise pay.

Conclusion. In this example, the plan violates the requirements of this section.
Although the same nonguantitative treatment limitation--medical necessity--is applied
both to mental health and substance use disorder benefits and to medical/surgical
benefits for outpatient, in-network services, it is not applied in a comparable way. The
penalty for failure to obtain prior approval for mental health and substance use disorder
benefits is not comparable to the penalty for failure to obtain prior approval for
medical/surgical benefits.

Example 4

Facts. A plan generally covers medically appropriate treatments. For both
medical/surgical benefits and mental health and substance use disorder benefits,
evidentiary standards used in determining whether a treatment is medically appropriate
(such as the number of visits or days of coverage) are based on recommendations made
by panels of experts with appropriate training and experience in the fields of medicine
involved. The evidentiary standards are applied in a manner that is based on clinically
appropriate standards of care for a condition.

Conclusion. In this example, the plan complies with the requirements of this
section because the processes for developing the evidentiary standards used to
determine medical appropriateness and the application of these standards to mental
health and substance use disorder benefits are comparable to and are applied no more
stringently than for medical/surgical benefits. This is the result even if the application of
the evidentiary standards does not result in similar numbers of visits, days of coverage,
or other benefits utilized for mental health conditions or substance use disorders as it
does for any particular medical/surgical condition.

Example 5

Facts. A plan generally covers medically appropriate treatments. In determining
whether prescription drugs are medically appropriate, the plan automatically excludes
coverage for antidepressant drugs that are given a black box warning label by the Food
and Drug Administration (indicating the drug carries a significant risk of serious adverse
effects). For other drugs with a black box warning (including those prescribed for other
mental health conditions and substance use disorders, as well as for medical/surgical
conditions), the plan will provide coverage if the prescribing physician obtains




authorization from the plan that the drug is medically appropriate for the individual,
based on clinically appropriate standards of care.

Conclusion. In this example, the plan violates the requirements of this section.
Although the standard for applying a nonquantitative treatment limitation is the same
for both mental health and substance use disorder benefits and medical/surgical
benefits--whether a drug has a black box warning--it is not applied in a comparable
manner. The plan's unconditional exclusion of antidepressant drugs given a black box
warning is not comparable to the conditional exclusion for other drugs with a black box

warning.

Example 6

Facts. An employer maintains both a major medical plan and an employee
assistance program (EAP). The EAP provides, among other benefits, a limited number of
mental health or substance use disorder counseling sessions. Participants are eligible for
mental health or substance use disorder benefits under the major medical plan only
after exhausting the counseling sessions provided by the EAP. No similar exhaustion
requirement applies with respect to medical/surgical benefits provided under the major

medical plan.

Conclusion. In this example, limiting eligibility for mental health and substance
use disorder benefits only after EAP benefits are exhausted is a nonguantitative
treatment limitation subject to the parity requirements of this section. Because no
comparable requirement applies to medical/surgical benefits, the requirement may not
be applied to mental health or substance use disorder benefits.

Example 7

Facts. Training and state licensing requirements often vary among types of
providers. A plan applies a general standard that any provider must meet the highest
licensing requirement related to supervised clinical experience under applicable state
law in order to participate in the plan's provider network. Therefore, the plan requires
master's-level mental health therapists to have post-degree, supervised clinical
experience but does not impose this requirement on master's-level general medical
providers because the scope of their licensure under applicable state law does require
clinical experience. In addition, the plan does not require post-degree, supervised
clinical experience for psychiatrists or PhD-level psychologists since their licensing
already requires supervised training.




Conclusion. In this example, the plan complies with the requirements of this
section. The requirement that master's-level mental health therapists must have
supervised clinical experience to join the network is permissible, as long as the plan
consistently applies the same standard to all providers, even though it may have a
disparate impact on certain mental health providers.

Example 8

Facts. A plan considers a wide array of factors in designing medical management
technigues for both mental health and substance use disorder benefits and
medical/surgical benefits, such as cost of treatment; high cost growth; variability in cost
and quality; elasticity of demand; provider discretion in determining diagnosis, or type
or length of treatment; clinical efficacy of any proposed treatment or service; licensing
and accreditation of providers; and claim types with a high percentage of fraud. Based
on application of these factors in a comparable fashion, preauthorization is required for
some (but not all) mental health and substance use disorder benefits, as well as for
some medical/surgical benefits, but not for others. For example, the plan requires
preauthorization for outpatient surgery; speech, occupational, physical, cognitive, and
behavioral therapy extending for more than six months; durable medical equipment;
diagnostic imaging; skilled nursing visits; home infusion therapy; coordinated home
care; pain management; high-risk prenatal care; delivery by cesarean section;
mastectomy; prostate cancer treatment; narcotics prescribed for more than seven days;
and all inpatient services beyond 30 days. The evidence considered in developing its
medical management techniques includes consideration of a wide array of recognized
medical literature and professional standards and protocols (including comparative
effectiveness studies and clinical trials). This evidence and how it was used to develop
these medical management techniques is also well documented by the plan.

Conclusion. In this example, the plan complies with the requirements of this
section. Under the terms of the plan as written and in operation, the processes,
strategies, evidentiary standards, and other factors considered by the plan in
implementing its preauthorization requirement with respect to mental health and
substance use disorder benefits are comparable to, and applied no more stringently
than, those applied with respect to medical/surgical benefits.

Example 9

Facts. A plan generally covers medically appropriate treatments. The plan
automatically excludes coverage for inpatient substance use disorder treatment in any
setting outside of a hospital (such as a freestanding or residential treatment center). For




inpatient treatment outside of a hospital for other conditions (including freestanding or
residential treatment centers prescribed for mental health conditions, as well as for
medical/surgical conditions), the plan will provide coverage if the prescribing physician
obtains authorization from the plan that the inpatient treatment is medically appropriate
for the individual based on clinically appropriate standards of care.

Conclusion. In this example, the plan violates the requirements of this section.
Although the same nonguantitative treatment limitation--medical appropriateness--is
applied to both mental health and substance use disorder benefits and medical/surgical
benefits, the plan's unconditional exclusion of substance use disorder treatment in any
setting outside of a hospital is not comparable to the conditional exclusion of inpatient
treatment outside of a hospital for other conditions.

Example 10

Facts. A plan generally provides coverage for medically appropriate
medical/surgical benefits as well as mental health and substance use disorder benefits.
The plan excludes coverage for inpatient, out-of-network treatment of chemical
dependency when obtained outside of the state where the policy is written. There is no
similar exclusion for medical/surgical benefits within the same classification.

Conclusion. In this example, the plan violates the requirements of this section.
The plan is imposing a nonguantitative treatment limitation that restricts benefits based
on geographic location. Because there is no comparable exclusion that applies to
medical/surgical benefits, this exclusion may not be applied to mental health or
substance use disorder benefits.

Example 11

Facts. A plan requires preauthorization for all outpatient mental health and
substance use disorder services after the ninth visit and will only approve up to five
additional visits per authorization. With respect to outpatient medical/surgical benefits,
the plan allows an initial visit without preauthorization. After the initial visit, the plan
preapproves benefits based on the individual treatment plan recommended by the
attending provider based on that individual's specific medical condition. There is no
explicit, predetermined cap on the amount of additional visits approved per
authorization.

Conclusion. In this example, the plan violates the requirements of this section.
Although the same nonquantitative treatment limitation--preauthorization to determine




medical appropriateness--is applied to both mental health and substance use disorder
benefits and medical/surgical benefits for outpatient services, it is not applied in a
comparable way. While the plan is more generous with respect to the number of visits
initially provided without preauthorization for mental health benefits, treating all mental
health conditions and substance use disorders in the same manner, while providing for
individualized treatment of medical conditions, is not a comparable application of this
nonguantitative treatment limitation.




